INTRODUCTION
The field of transitional justice has expanded beyond dealing with accountability, truth, victims' redress, and a number of related issues in the context of democratization processes. It now addresses a much wider variety of cases where the international community, states, local communities, or other actors implement various measures to confront (sometimes still ongoing) human rights abuses and other forms of injustices. 1 While early transitional justice scholarship focused primarily on the judicial and quasi-judicial processes launched to deal with massive human rights abuses following a fundamental political transition,2 scholars now increasingly seem to expect that transitional justice mechanisms will bring about transformation-political or otherwise. 3 Yet, it is often unclear what purposes transitional justice serves, how the use of these mechanisms impacts the prospects of transition, and which stakeholders promote or discourage the establishment of transitional justice processes.' Using the Kenyan government's reaction to the 2008 post-election violence as a case study, this article examines some important aspects of transitional justice in Kenya. More specifically, the article identifies and discusses the drivers and obstacles to accountability for the post-election violence as well as the question of how the use of accountability measures may impact the prospects of a meaningful transition in the country.
In Kenya, the process of establishing a political settlement to the disputed 2007 general elections was combined with efforts to create a number of mechanisms aimed at addressing the country's legacy of political violence. 5 Though these accountability, truth-seeking, and reform measures have generally been conceptualized within a transitional justice paradigm, 6 arguably there has been no fundamental (political or otherwise) transition in the country, and it is disputed whether such a transition is likely to take place in the near future. 7 Little is known of how the absence of a fundamental political transition justice tools used in contexts where there has not been a fundamental political transition should be conceptualized as transitional justice since they have potential to bring about a stable and peaceful democracy).
4. See, e.g ., Thomas Obel Hansen, Transitional Justice: Toward a Differentiated Theory, 13 OR. REV. INT'L L. 1 (2011) available at http://www.law.uoregon.edu/ org/oril/docs/13-1/Hansen.pdf (discussing various scenarios in which transitional justice mechanisms may be utilized, and the different interests these mechanisms can serve). Aug. 11, 2009 , http://www.nation.co.ke/oped/Opinion//440808/ 638224/-/4mmd2w/-/index.html (arguing that "Kenya is not experiencing a transition"). But see Asaala, supra note 6, at 385 (concluding that "Kenya remains a state in transition").
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CALIFORNIA WESTERN INTERNATIONAL LAW JOURNAL [Vol. 42 has affected the pursuit of transitional justice in Kenya. 8 Furthermore, there has only been limited engagement with the question of how the various transitional justice measures in the country impact the political landscape and the possibility of a transition 9 -here understood to concern political change as well as peaceful transformation.
Focusing on accountability measures, this article sets out to explore these gaps in the literature. First, this article analyzes how the absence of fundamental transition has impacted the pursuit of accountability for the 2008 post-election violence. Second, this article explores how the accountability process impacts domestic politics and security.
I. BACKGROUND TO TRANSITIONAL JUSTICE IN KENYA
Contrary to mainstream perceptions, large-scale political violence in Kenya is not exclusively related to the disputed 2007 elections, but has unfolded on a number of other occasions,' 0 particularly in the context of elections. Since the establishment of a multi-party system in 1992, elections in Kenya have tended to be surrounded by clashes between the supporters of different political parties, sometimes at a level comparable to the 2008 violence. In 1992, for example, Human Rights Watch estimates that electoral violence claimed the lives of approximately 1,500 people and displaced approximately 300,000." Five years later, the 1997 elections were similarly followed by largescale violence, especially in the Coast Province and in the Rift Valley.
12 Though far more peaceful than the two previous elections, some violent incidents also took place in connection with the 2002 elections. 13 In 2007, the trend of violence persisted. Following a disputed presidential election in December 2007, where both incumbent president Mwai Kibaki (PNU political party) and his challenger Raila Odinga (ODM political party) claimed victory, large-scale violence erupted in various parts of Kenya, in particular the Rift Valley and Nairobi slums. 14 During the course of a few weeks, more than a thousand Kenyans died in clashes between supporters of Kibaki and Odinga." The violence was driven by armed youth groups and the Mungiki criminal gang, but the police were also involved in the attacks, responsible for perhaps approximately one-third of the total casualties.*16 Under the auspices of the Panel of Eminent African Personalities, headed by former U.N. Secretary-General Kofi Annan, an internationally-sponsored mediation process known as the "Kenyan National Dialogue and Reconciliation" (KNDR) enabled a settlement to the dispute.' 7 This entailed the creation of a coalition government in which Kibaki remained president and Odinga became prime 12. Id. at 21. 13. See, e.g 
A. The Initial Debate Concerning a Local or International Accountability Process
From its inception, the debate about accountability for the 2008 election violence has been framed around a perceived dichotomy between local and international forums for justice. However, as this article suggests, rather than taking the form of a principled discussion about the most appropriate forum for a legitimate accountability process, members of Kenya's political elite have tended to support different forums for an accountability process based on other considerations, including the prospects of compromising justice or gaining personal advantage by seeing political opponents targeted.
The debate over local or international justice was triggered by the publication of a report by the Commission of Inquiry into PostElection Violence (CIPEV), which the parties to the election dispute created to investigate the violence and make recommendations on how to address it. 23 In the October 2008 publication, CIPEV recommended the establishment of a local accountability process (a so-called Special Tribunal) composed of Kenyans and foreigners to prosecute those responsible for organizing the 2008 post-election violence.
24 CIPEV made the proposal under the threat that, if the government failed to immediately comply with the recommendations, it would forward "a list containing names of and relevant information on those suspected [Vol. 42 to bear the greatest responsibility for crimes falling within the jurisdiction of the proposed Special Tribunal" to the International Criminal Court (ICC) prosecutor. 2 5 Before the CIPEV report went public, the parties to the KNDR had already stated their commitment to criminal prosecutions of those responsible for the post-election violence. 2 6 However, it soon became clear that it would be difficult to obtain the necessary political commitment for establishing local accountability measures. On February 12, 2009, for example, the Kenyan parliament voted down a bill concerning the establishment of a special tribunal to deal with the post-election violence. This response might seem ironic because Ruto was later named as one of the ICC suspects, in connection to which he unsurprisingly became 25. CIPEV required the coalition partners to make and sign an agreement to establish a special tribunal within sixty days after presenting the report to the Panel of Eminent African Personalities. See id. at 473. As Musila points out, this provision in the report seems to be based on a misunderstanding about the circumstances under which the ICC's jurisdiction is triggered. Musila, supra note 6, at 457.
26. See KNDR ANNOTATED AGENDA, supra note 19, at 1 (explaining that the parties agreed to conduct further discussions on how to ensure "the impartial, effective and expeditious investigation of gross and systematic violations of human rights and that those found guilty are brought to justice"); KNDR AGENDA ITEM, supra note 19, § III (indicating that the parties recognized the need for a political settlement to promote national reconciliation and unity, which in turn requires "identification and prosecution of perpetrators of violence"). The motion, which was opposed by only one member of parliament (former Justice Minister and presidential candidate for the 2012 elections, Martha Karua), was passed under threat that any failure to comply with its contents within sixty days would lead to actions against the Kibaki administration, including sabotaging government business in the Parliament.
3 9 Noting that "any criminal investigations or prosecutions arising out of the post election violence of 2007/2008 be undertaken under the framework of the new Constitution," the motion not only rejected ICC intervention, but once again brought attention back to the possibility of establishing a local accountability process. 4 0 Although some cabinet members initially appeared in favor of the motion, the government ultimately chose not to take any action on it. 4 1 Rather than reflecting the government's commitment, to the ICC process, this neglect of parliament's decision seems to be based on (the correct) understanding that a possible withdrawal from the Rome Statute would not affect the country's obligation to cooperate with the ICC concerning the two pending cases. 42 
See, e.g., Thomas Obel Hansen, Why the Ocampo Six Should Not Become
Kenya's Six, OPEN DEMOCRACY (Feb. 14, 2011), http://www.opendemocracy.net/ thomas-obel-hansen/why-ocampo-six-should-not-become-kenya%E2%80%99s-six (noting that Energy Minister Kiraitu Murungi, Minister for Public Health and Sanitation Beth Mugo, and Minister for Nairobi Metropolitan Development Njeru Githae called for a withdrawal in early January 2011).
42. According to Article 127(1) of the Rome Statute, a withdrawal takes effect "one year after the date of receipt of the notification, unless the notification specifies a later date." Article 127(2) further stipulates that,
[a] State shall not be discharged, by reason of its withdrawal, from the obligations arising from this Statute while it was a Party to the Statute, including any financial obligations which may have accrued. Its withdrawal shall not affect any cooperation with the Court in connection with criminal investigations and proceedings in relation to which the supported by the fact that the government instead launched a number of other initiatives to end ICC involvement in Kenya.
ii. Efforts to Obtain a Deferral
One such way of challenging the ICC process concerns the government's efforts to obtain a U.N. Security Council deferral of the Kenyan cases under Article 16 of the Rome Statute, according to which the Council can order a temporary-but possibly renewedstop to ICC investigations or prosecutions if it deems that such action threatens international peace and security. Spearheaded by Vice President Kalonzo Musyoka, in early 2011, the Kenyan government launched diplomatic efforts aimed at convincing other countries that the Security Council should defer the case.44 As an initial outcome of this diplomacy, in late January 2011, the African Union decided to support Kenya's quest for putting a temporary stop to the ICC cases.
45
Though this support from the African Union should be understood in light of how the regional body increasingly views ICC involvement on the continent as a threat to the sovereignty of African states, it also reveals that the Kenyan government used considerable resources to foster and mobilize support from other countries to halt the accountability process. 46 withdrawing State had a duty to cooperate and which were commenced prior to the date on which the withdrawal became effective, nor shall it prejudice in any way the continued consideration of any matter which was already under consideration by the Court prior to the date on which the withdrawal became effective. Rome Statute of the International Criminal Court, July 17, 1998, 2187 U.N.T.S. 90.
43. Article 16 of the Rome Statute states: "No investigation or prosecution may be commenced or proceeded with under this Statute for a period of 12 months after the Security Council, in a resolution adopted under Chapter VII of the Charter of the United Nations, has requested the Court to that effect; that request may be renewed by the Council under the same conditions." Id.
44. See, e.g Having obtained this regional support, on February 8, 2011, the Kenyan government made a formal request to the U.N. Security Council for a deferral. 4 7 in support of the request, government officials stated that because "some of the individuals mentioned by the ICC prosecutor are among the front runner presidential candidates and the civil servants mentioned are in office and charged with responsibilities for peace and security," the ICC process poses "a real and present danger to the exercise of government and the management of peace and security in the country." 48 As it became increasingly clear that it would prove difficult to convince U.N. Security Council members that the ICC process poses a threat to the country's security and should therefore be deferred, the government instead deployed another strategy aimed at ending ICC action in the country. 4 (Apr. 9, 2011) , http://www.nation.co.ke/News/politics/UN+Council+rejects+ Kenya+ICC+deferral+bid/-/1064/1141408/-/qmartOz/-/index.html (describing that on April 8, 2011 (after the US, the UK, and other permanent members of the Council had continuously stated their opposition to a deferral), the President of the U.N. Security Council declared that, "after full consideration," the members of Council could not agree to support Kenya's request for deferral and no further action would be taken on the matter for the time being). with jurisdiction is investigating or prosecuting the case. 0 The admissibility challenge points to "the fundamental and far-reaching constitutional and judicial reforms very recently enacted in Kenya." 5 ' Based on these reforms, it is argued that the "[n]ational courts will now be capable of trying crimes from the post-election violence, including the ICC cases, without the need for legislation to create a special tribunal, thus overcoming a hurdle previously a major stumbling block." 52 Despite the government's attempts to convince the ICC judges that domestic investigations had commenced or were under way, 53 on May 30, 2011, Pre-Trial Chamber II rejected the admissibility challenge, stating that no credible information had been provided to show that Kenya was in fact investigating the Ocampo Six.
54
Dissatisfied with this ruling, the government filed an appeal, which 
C. Understanding the Government's Accountability Policies
When analyzed in conjunction, it seems clear that the main purpose of government's action has been to avoid criminal prosecutions of the six suspects (and other masterminds of the postelection violence) altogether. On the one hand, the government has sought a deferral of the ICC cases, claiming that prosecuting the Ocampo Six will jeopardize peace and stability in the country. But, on the other hand, the government has attempted to challenge the admissibility of the ICC cases, arguing that a domestic accountability process involving the six ICC suspects has commenced. Various statements made by government officials support this interpretation. For example, Vice President Musyoka has noted, "[y]ou [Ruto and Kenyatta] should not lose hope because of being named in the ICC list. The Government will do its best to assist you, because we want to ensure that every Kenyan feels part and parcel of the next dispensation."
56
The leadership's reluctance to ensure accountability for the postelection violence, which stands in stark contrast to ordinary Kenyans' support for ICC involvement in Kenya, 57 may not be surprising given that some of the Ocampo Six are still involved at the highest levels of government business. For example, despite being named as ICC suspects, Kenyatta continues to serve as Deputy Prime Minister and Minister of Finance, and Muthaura continues to serve as the top Civil 57. See KNDR DRAFT REvIEw, supra note 27, at 9 (finding that 78% of Kenyans are "very/somewhat happy" about ICC involvement in Kenya).
Servant and Secretary to the Cabinet. Consequently, as noted by the ICC prosecutor, "currently the suspects or their allies are able to influence the Kenyan government's position."58 Thus, while Kenyan leaders initiated discussions about accountability, the absence of a political transition in Kenya has proved an obstacle to obtaining sufficient support for establishing accountability measures at the domestic level. This political context has also caused crucial elements in the leadership to fiercely resist the ICC process, which is nonetheless still ongoing. Yet, as discussed in the following section, government action to combat the ICC is not based on consensus in the Kenyan leadership. This lack of consensus has to do with a complex relationship between the accountability process and domestic politics.
III. THE ACCOUNTABILITY PROCESS'S IMPACT ON DOMESTIC POLITICS AND SECURITY
Perhaps more than any other country where the ICC is involved, Kenya's political landscape has been deeply influenced by the Court's action. Especially following Ocampo's naming of the six suspects in December 2010, the ICC process has contributed to a number of significant developments in the political landscape, some of which have implications for peace and security in the country.
A. Split in the Coalition Government and ODMPolitical Party
Since early 2011, tensions between the two coalition partners have escalated, something which on the surface seems a consequence of conflicting perceptions concerning whether the ICC process should be supported. Whereas Kibaki's PNU party, which has dominated the official government responses, is opposed to the proceedings, decisive parts of the ODM political party, including Prime Minister Odinga, support ICC trials. 9 The lack of a coherent government policy is evident from a number of incidents. On March 13, 2011, for example, ODM Secretary General Anyang' Nyong'o wrote a letter on behalf of the ODM political party, urging the U.N. Security Council not to order a deferral of the ICC cases, thereby distancing himself from the diplomacy launched by Vice President Musyoka. 60 Further, in sharp contrast to the efforts made by the government to end ICC involvement, Odinga has expressed his support for trying the Ocampo Six in The Hague on a number of occasions.
61
However, though it is fair to conclude that the ICC issue has been the dominating controversy between the coalition partners since Ocampo named the six suspects in December 2010, it is important to note that the coalition government has a track record of failing to agree on other major national issues. 62 Even if the ICC controversy has intensified tensions between the two coalition partners, it should therefore not be viewed as something which has caused a breakdown of an otherwise harmonious government. 63. This conclusion is also supported by ordinary Kenyans. A recent survey finds that only nine percent of Kenyans who believe it is hard for the coalition partners to work together view the ICC process as the major reason for this (while 48% mention "lack of cohesion in the government," 32% mention "political party divisions," and 11% mention "2012 elections competition" between the coalition partners and within the ODM party are closely related to succession politics. The two front figures of the ODM party, Odinga and Ruto, as well as Kenyatta, have all announced their candidacy for the 2012 presidential election. Ruto, Kenyatta, and their supporters claim that Prime Minister Odinga is using the ICC process to get rid of his competitors for the 2012 presidential elections, suggesting that the prime minister had influenced the ICC prosecutor's decision to target Ruto and Kenyatta. 70 Though Odinga has firmly dismissed such allegations,n it seems true that the ICC process comes convenient for the Prime Minister, who has never agreed on much with Ruto and started to see Ruto and Kenyatta threaten his path to the State House in 2012.72 Moreover, Odinga's media appearances arguably indicate that he is using the ICC process to promote his own presidential aspirations. For example, a few hours before the suspects took off to The Hague in connection with the April 2011 hearings, the Prime Minister went on national television to express his sympathy with the victims of the post-election violence. 7 3 In sum, ICC intervention has escalated the divides in political leadership. Yet, rather than viewing the ICC process as the cause of tensions in Kenyan politics, it is more correct to view it as something which has added fuel to existing tensions and is being used as a tool to fight competitors for the 2012 presidential elections.
See id.
71. See, e.g 
B. New Coalitions and Various Scenarios for the 2012 Elections i. New Coalitions
Following Ocampo's naming of the ICC suspects, Ruto and Kenyatta formed an alliance, which also includes Vice President Musyoka and a number of other prominent politicians. 74 The formation of such a coalition, which has the stated purpose of obtaining power in the 2012 elections, 7 5 might seem ironic given that Ruto and Kenyatta are alleged to have incited violent attacks on each other's supporters in connection to the 2008 elections. 76 An obvious interpretation, therefore, is that the coalition is a "marriage of convenience" formed by the two suspects in order to influence government policies on the ICC issue, and to challenge Odinga's way to State House next year by creating an opposition which may draw on the support of the members of some of the major tribes in Kenya (the Kikuyu, the Kalenjin, and the Kamba). 77 However, whereas the ICC process has clearly influenced when this coalition was formed and seems to have strengthened the ties between Ruto and Kenyatta, it is not impossible that even in the absence of The Hague Court's involvement in Kenya, Kenyatta and Ruto would have joined forces at some point prior to the 2012 elections, as forming such an alliance 74. Besides Vice President Musyoka, the alliance appears to include George Saitoti (Rift Valley), Abdikadir Mohamed (North Eastern), Najib Balala (Coast), and Eugene Wamalwa (Western 
ii. Various Scenarios for the 2012 Elections
Though there have been a number of indications that the coalition enjoys strong support, only six percent of the voters indicated their support for the Kenyatta/Ruto combination in an April poll. 0 Furthermore, by June 2011, there were indications that the internal cohesion in the alliance might not be as strong as it had initially appeared. 8 ' In the end, however, the success of the Ruto/Kenyatta alliance-and any other presidential candidate for the 2012 elections-will to a large extent depend on the outcome of the ICC process. The most popular combination for the 2012 election involves Odinga and Mudavadi, who enjoy support by 20% of the voters, followed by a Kenyatta/Musyoka combination, which is supported by 8% of the voters. Id. On their own, the April poll shows that the most popular candidates for the 2012 presidential elections are: (1) Odinga (38%); (2) Kenyatta (18%); (3) Musyoka (13%); (4) Ruto (8%); and (5) Karua (6%).
See Julius Sigei et al., Ruto, Uhuru Allies Train Their Guns on
Id.
81. See, e.g There are three potential outcomes of the ICC process: (1) Kenyatta and Ruto will not stand trial; (2) Kenyatta and Ruto are both charged; or (3) charges are confirmed against either Kenyatta or Ruto, but not the other. Should Pre-Trial Chamber II decide that Kenyatta and Ruto will not stand trial, the two politicians would seem to stand with strong cards against the other main competitors for the 2012 presidential elections, including Odinga.
82 Not only will they be able to claim that their names have been cleared, but they will almost certainly attempt to discredit Odinga for having pushed for ICC trials. 83 On the contrary, should the Court decide to charge Ruto and Kenyatta, both will face an uphill battle in gaining the presidency. First, many commentators argue the new Constitution should be understood to prohibit anyone charged with a serious crime from running for president.84
Second, should Ruto and Kenyatta nonetheless run for president, Odinga and the other presidential candidates are likely to benefit, both because charges of crimes against humanity can hardly be seen as an asset in an election campaign and because the two suspects will be busy preparing their defenses for trials in The Hague. 85 Furthermore, if Ruto (Kalenjin) and Kenyatta (Kikuyu) are out of the game, some speculate that the Kalenjin and Kikuyu ethnic groups might not follow past voting patterns, where members of each tribe have tended to vote almost unanimously for a candidate from their own or affiliated tribe, something which will likely benefit the other candidates, including Odinga. Should the court confirm charges against only one of the two individuals, the person who is not charged would seem to pose a serious challenge to Odinga and the other presidential candidates, as he is likely to draw support from those who had intended to support the person charged."
Yet, there are a number of uncertain factors, which might prove determinative for the 2012 elections. For example, it is difficult to predict how Vice President Musyoka will respond to the various scenarios, and a leadership dispute between Ruto and Kenyatta certainly cannot be excluded. 88 Further, Kenyan politics are unpredictable in that new alliances can be formed quickly, and new, lesser-known politicians, may be "boosted" for the presidential post. In March 2011, for example, Roads Minister, Franklin Bett, a Kalenjin who has generally been seen as aligned with Odinga, indicated that he will run for president.
89 Some consider Bett's move as an attempt to position himself as an alternative for the Kalenjins, should Ruto be charged. 90
C. How the ICC Process Impacts Peace and Security
Because tensions in the political leadership can spread to communities, the impact of the ICC process on Kenyan politics is closely related to the highly-contested question of how ICC intervention affects peace and security in the country. Someincluding a number of government officials-argue that the pursuit of accountability in the run-up to the 2012 election might trigger new political violence. For example, a Kenyan ambassador rhetorically asks: "[i]s a rush to undertake the pre-trial process in the political climate of a presidential campaign worth the risk of destabilising the country and a return to violence and loss of life in Kenya?" 91 In contrast, many nongovernmental organizations (NGOs) and academics involved with the issue argue that ICC trials will promote peace and security in the country, not least since they will counter a culture of impunity.9 2 Though somewhat tenuous, a number of linkages between the ICC process and security in the country can be identified.
i. Triggering or Limiting the Use ofHate Speech?
A first concern is that the political tensions described above have been accompanied by " Odinga, though generally abstaining from the same level of ethnicallydivisive propaganda.
96
The use of statements like those cited here poses a serious risk for the recurrence of political violence. Political commentator Onesmus Murkommen explains: "[i]n Kenya certain leaders embody the ideals of their respective communities and that is why they are kingpins where they come from. Therefore, an attack on these individuals is construed to be an attack on the larger community." 97 Some argue that tensions in the political elite-and the potential for the elites to mobilize masses through "hate speech"-present the biggest challenge for peace and security in the country.
98
While the political climate has changed dramatically due to ICC involvement, and ICC involvement seems to have triggered the use of "hate speech," the ICC may at the same time remedy some of these problems. First, though some politicians attempt to make the ICC process look like an attack on whole communities, the hearings may ultimately contribute to an understanding that it was individuals who organized the violence to maintain or obtain power. It is interesting in this regard that a recent survey reveals that more than fifty percent of Kenyans expect community members to support ICC trials even if they target leaders of their own ethnic group, while only four percent predict such targeting could lead to a violent response.
99
Second, the Court has taken certain steps to limit the use of divisive ethno-political rhetoric. During the April hearings, the presiding judge of Pre-Trial Chamber II warned the suspects in 96. E.g., id. (quoting Kenyatta as calling Odinga a "kimundu" (a nuisance bully) and stating, " [n] ow that Raila keeps describing some of us as drunkards, do we go drinking with his wife? And now that he keeps telling us to go to The Hague, is that Hague his mother's place? Is The Hague your mother's place for you to keep singing about it?").
97. Kipchumba Some, Will this be Raila's Waterloo?, DAILY NATION (Apr. 16, 2011) .
98. See KNDR DRAFT REvIEw, supra note 27, at v ("Sustaining the peace and calm that was secured [in 2008] depends on only one major factor: how political leaders reconcile their differences as the country moves towards the next General Election, and specifically how they organise their politics for presidential contests. National level political dynamics will influence local level issues; conflicts will trickle to the local level and disrupt inter-ethnic relations. There is thus need to manage national level political divisions to prevent a recurrence of violence.") 99. Id. at 17.
general tones that any use of "dangerous speeches" could lead the Chamber to issue arrest warrants on the suspects. 00 The warnings issued seem to have had some impact on the nature of statements subsequently made. For example, there was a notable change in the language used during the "home-coming" rally, with Ruto stating, " [w] e are prepared to carry this cross but our consolation is that never again shall a Kenyan lose his life or property because of political competition." 10
ii. Promoting or Hampering Kenya's Reform Agenda?
Another issue where the ICC process has a complex relationship to peace and security concerns its impact on the reform agenda in Kenya, which is recognized by many as crucial for preventing political violence in the country.1 02 On the one hand, it seems as if the recent, overwhelming focus on the ICC process has to some extent led to neglect of the reform agenda. As the Panel of Eminent African Personalities explains, "the personalisation and politicisation of the ICC process had obscured dialogue on reforms that would prevent future violence and the need to find justice for the victims, including
IDPs."l 03
On the other hand, there are also indications that ICC involvement has caused politicians to pay increased attention to certain aspects of the reform agenda. For example, Kenyan politicians have understood that their prospects of succeeding with the admissibility challenge are closely related to the reform agenda. This is well illustrated by a statement made by Central Kenya MPs Association's Chairman, Ephraim Maina:
We must now concentrate on enacting laws that will lead to creation of a tenable judicial mechanism and ensure it is in place by September when the Six return to The Hague. With this, the country will be able to argue for a deferral and transfer of the case home.1 04 Notable progress, seemingly related to this perceived linkage, includes the recent approval of a new Chief Justice who is generally believed to be a "pro-reformer."' Furthermore, after significant controversy, Parliament has passed some crucial bills throughout 2011 to reform the judiciary-actions which seem to have been promoted by a perceived relationship between judicial reforms and the prospects of succeeding with the admissibility challenge. 1 0 6 iii.
Will the ICC Process Deter Political Leaders from Utilizing
Violence as a Political Tool?
Finally, the ICC process might deter political leaders in the country from using violence as a tool to maintain or obtain power. Some argue that pursuing accountability runs counter to peace and security because by targeting presidential candidates, the ICC. process will push powerful individuals into a corner where, out of desperation, they will be more disposed to incite and organize violence.'o 7 Though such a scenario certainly cannot be excluded, it nonetheless seems more likely that the accountability process will contribute to peace and security in the country, at least in the long run. 107. See, e.g., Kamau Letter, supra note 48 ("Some of the individuals mentioned by the ICC prosecutor are among the front runner presidential candidates and the civil servants mentioned are in office and charged with responsibilities for peace and security. Needless to say, therefore, the pending ICC indictments pose a real and present danger to the exercise of government and the management of peace and security in the country.").
presents an important step forward in ending Kenya's legacy of impunity, which has been a prerequisite for political violence. The potential trial of six powerful Kenyans is likely to make political leaders think twice before ordering violent attacks on their opponents in the future.o 8 While the deterrent effect of the ICC as such is disputed,' 09 in the specific case of Kenya, where members of the political elites have for decades incited large-scale violence with impunity, there seems thus to be some merit in claiming that the Court's actions might deter other political leaders from using violence as a political tool in the future.' 10 Interestingly, a recently published study reveals that ordinary Kenyans view prosecuting the people responsible for political violence as the single-most important way of preventing new violence."
The court hearings might also indirectly contribute to ending a practice of using violence for political purposes, as they seem to limit the perception that Kenya's political elite are untouchable. For example, during the April hearings in The Hague, Presiding Judge Ekaterina Trendafilova ordered Ruto to sit down and be quiet when he claimed the charges brought against him "can only be possible in a movie." 1 l 2 This clear signal sent by the judge that the Court will not allow any manipulation of the hearings seemed to surprise Ruto, a politician who is generally viewed by Kenyans as beyond the reach of the law."' Importantly, the incident received significant attention in Kenyan media, with one commentator sarcastically noting that "[i]t took the eloquence of Eldoret North MP William Ruto to make the point that everybody has been getting unnecessarily excited over a movie-a work of art, the fictive imaginings of a fertile mind."' 1 4
D. Toward Transition with the ICC?
The ICC process has had-and will in all probability continue to have in the near future-a significant impact on politics and security in Kenya. Yet, while ICC intervention has clearly impacted Kenyan politics in fundamental ways, the developments taking place should often be seen as triggered, rather than caused by the ICC. As noted by Chairman of the Parliamentary Committee on Justice and Legal Affairs, Mr. Ababu Namwamba, "[the ICC dispute] is a tiny piece of the iceberg. The real prize is succession and control over the shaping of the Second Republic."" 5 While it remains uncertain who will eventually benefit politically from the accountability process, it also remains uncertain whether the ICC process will promote profound political transition. However, profiling the main candidates may cast some light on the prospects for fundamental political change.
Kenyatta and Ruto, who were associated with the Moi regime (the authoritarian leader that ruled Kenya from 1978-2002), are generally seen as conservative powers who work on the premises of tribal politics and are unlikely to promote fundamental reforms of the system of governance.1" 6 Musyoka, an experienced politician with roots in Moi's dictatorship, is also seen by most as a pragmatic politician who is opposed to fundamental changes." 7 Odinga, who was detained as a political prisoner during Moi's dictatorship, is generally understood to be relatively supportive of the reform agenda. But Odinga is also seen as pragmatic, and the extent to which he will be able to reform the system of governance is likely to depend on a number of other factors, including who he allies with for the 2012 elections." 8 Karua, a dedicated women's rights activist, is generally accepted to be an outspoken pro-reformer. While she is arguably the only major presidential candidate who shows some reluctance toward working on the premises of tribal politics, she might be forced to enter an alliance which would make it harder, but not impossible, to promote profound transition. 19 Put simply, should the ICC choose to charge Ruto and Kenyatta, presidential candidates who are more disposed to transforming the system of governance would likely benefit.
Beyond the impact on succession politics, the ICC process may also promote transition in Kenya in other ways. In particular, the accountability process offers hope that political leaders will be more reluctant to use violence as a political tool in the future, thus potentially leading the way to peaceful transformation. Yet, other measures such as implementing the new constitution and combating so-called political tribalism are also needed to bring about a profound transition.12 While ICC involvement in the short-term might prove an obstacle for ensuring that sufficient attention is paid to such measures, the reform process ultimately has little value if not followed by a "culture of accountability." Overall, the ICC process should thus be viewed as something positive for promoting peaceful transition in Kenya.
CONCLUSION
This article has examined the complicated process of pursuing accountability for the 2008 post-election violence in Kenya, and how the accountability process impacts domestic politics and security. While significant obstacles to a meaningful transition lie ahead, the absence of a regime change should not be viewed as a factor that per se renders it impossible to commence an accountability process that might ultimately promote political and peaceful transition. The Kenyan case sets itself apart from most other cases of transitional justice in that there has been a partial, though extremely shifting, commitment to pursuing accountability in a scenario where those who allegedly sponsored large-scale violence still form part of the country's leadership. Although this commitment has not materialized into the establishment of a local accountability process-and crucial parts of the leadership strongly oppose ICC involvement in the country-the accountability process is nonetheless ongoing, and there are signs that it is more likely to promote progressive transformation than not. It therefore also makes some sense to speak of "transitional justice" in Kenya-if understood as a potential driver of transition, rather than something that is preconditioned on an already existing transition.
AFTERWORD
On January 23, 2012-after this article had been completed and prepared for publication-Pre-Trial Chamber II of the ICC made the much-awaited decision on the charges brought by the Prosecutor with regard to Kenya's post-election violence. The majority of judges found substantial grounds to believe that four of the six suspects committed the crimes alleged by the Prosecutor.' 2 1 In the PNU case, the Chamber concluded that "there is sufficient evidence to establish substantial grounds to believe that Mr. Muthaura and Mr. Kenyatta are individually criminally responsible as indirect co-perpetrators" for murder, deportation or forcible transfer of population, rape, persecution, and other inhumane acts, all constituting crimes against humanity under the Rome Statute.122 The evidence presented, the Chamber noted, supports the Prosecutor's allegations of close links between Kenyatta and Muthaura and the Mungiki gang. 12 In the ODM case, the Chamber found sufficient evidence to establish substantial grounds to believe that Ruto is criminally responsible as an indirect co-perpetrator and Sang for contributing to the crimes of murder, deportation or forcible transfer of population, and persecution, amounting to crimes against humanity.124 Assessing the evidence presented, the Chamber found reasons to believe that Ruto played a crucial role organizing the attacks on PNU supporters, including adopting a "stipendiary scheme and a rewarding mechanism to motivate the perpetrators to kill and displace the largest number of persons belonging to the targeted communities as well as to destroy their properties." 2 5 The Chamber dismissed the defense team's claim that any alleged misconduct of the Prosecutor has a bearing on the confirmation of charges. 1 26 Unless the Appeals Chamber reverses the decisions, Kenyatta, Muthaura, Ruto, and Sang will thus stand trial in the near future, while Kosgey and Ali are no longer suspected by the Court. The suspects committed for trial all immediately indicated their intent to appeal the Chamber's ruling, with Ruto and Kenyatta further emphasizing that their run for the presidency remains unaffected by the prospects of international trials.1 27 While the Prosecutor has publically stated that he will not appeal the Court's decision concerning Kosgey and Ali, at the same time he noted that he will "keep investigating Kosgey and the activities of the police as well as crimes allegedly committed in Kibera and Kisumu."l 28 It remains unclear at present exactly how the government will react to the Court's ruling. However, in a speech delivered on the day of the ruling, President Kibaki implied that the government views its own (partly reformed) judiciary as capable of dealing with the postelection violence cases.
129 Subsequently, the Attorney-General stated he will consult the newly appointed Chief Justice, noting that " [w] government are confident that under the stewardship of Chief Justice Willy Mutunga, the Judiciary is robust and capable of undertaking this challenge."l 3 0 The Attorney-General further stated that that the two members of the government-Finance Minister Kenyatta and Head of Public Service Muthaura-will remain in office.
As the Court has already dismissed Kenya's admissibility challenge, this could be seen as a policy statement indicating potential non-cooperation with the ICC. It is thus unclear whether the government ultimately intends to respect the Court's claim of jurisdiction, including potentially handing over the suspects to the ICC should they fail to appear voluntarily. Understanding the motives for such opposition, it is necessary to take into account that the trial of Muthaura and Kenyatta may implicate the President directly in the violence. Notably, the Pre-Trial Chamber's finding that there are substantial grounds to believe that several meetings were held at Nairobi State House between "Mr. Muthaura, Mr. Kenyatta, Mungiki representatives, President Mwai Kibaki, and others" raises the question of how the President could attend such meetings without having endorsed, or at least been familiar with, the plans of attacking ODM supporters.132
Keeping in mind that Odinga and other prominent ODM party members will likely push hard for the commencement of the ICC trials, tensions between the coalition partners may escalate in the coming months, possibly leading to the complete breakdown of the coalition government. In this event, the election date could be pushed forward from the March 2013 date recently ruled the deadline by a Kenyan court.1
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In sum, the political landscape in Kenya will continue to be dramatically affected by the ICC cases, likely increasing already existing tensions. While there is a danger that some politicians may attempt to mobilize masses in an effort to avoid ICC prosecutions and gain power, it is also worth noting that there 
